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[Summary of Facts]
X Corp. (Plaintiff/Defendant in Counterclaim) is a joint-stock company engaged in the casualty insurance business.
Y1 Corp. (Defendant/Plaintiff in Counterclaim) is a joint-stock company engaged in the manufacture and sale of clothing products.  Y2 (Defendant/Plaintiff in Counterclaim), the mother of the representative of Y1 Corp., owns a building (the “Building”) that has been used as Y1 Corp.’s office and factory.

On March 17, 2000, Y1 Corp. renewed a fire insurance contract with X Corp. for the Building and fixtures and equipment in the Building.  On May 9, 2000, Y Corp. entered into a contract with X Corp. to add inventory in the Building to be the subject of the insurance (collectively, the “Fire Insurance Contract) and paid X Corp. the insurance fees.
The Fire Insurance Contract provides as follows:

Insurance Amount:  50,000,000 Japanese Yen for the Building



     10,000,000 Japanese Yen for fixtures and equipment



     50,000,000 Japanese Yen for inventory
 Insurance Period:   From March 17, 2000 to March 17, 2001

 Owners of the Assets Subject to Insurance:

                     The Building

Y2


             Fixtures and Equipment
Y1 Corp. 



     Inventory


Y1 Corp.

At around 12:12 p.m. on December 24, 2000, a fire broke out on the first floor of the Building (the “Fire”) and burned 80 square meters of the first floor of the Building.
Following the Fire, Y1 Corp. reported to X Corp. the amount of loss incurred by the Fire (the loss that Y1 Corp. incurred with regard to fixtures, equipment and inventory of 75,804,776 Japanese Yen and the loss that Y2 incurred of 56,000,000 Japanese Yen with regard to the Building).
Article 2 Paragraph 1 Item 1 of the general insurance agreement (the “Agreement”) included in the Fire Insurance Contract provides that X Corp. shall not pay any insurance amount for loss incurred by the intentional acts or gross negligence of the policyholder, the insured or legal representative thereof (if the policyholder or the insured is a legal entity, director or other who executes the business of such legal entity).  Further, Article 26 Paragraphs 1 and 4 of the Agreement provide that if the policyholder or the insured learns about the loss incurred to the assets which are subject to the insurance, they are obliged to immediately notify X Corp. thereof and to submit to X Corp. the estimate of loss together with any documents that X Corp. requires within 30 days from the date of the notification of the loss.  Moreover, these Paragraphs provide that X Corp. shall not pay any insurance amount if the policyholder or the insured did not indicate the facts known to them without any justifiable reason or made any false indication.

X Corp. filed suit against Y1 Corp. and Y2 claiming a declaratory judgment with regard to the non-existence of X1 Corp.’s obligation to pay the insurance amount to Y1 Corp. and Y2 pursuant to the Fire Insurance Contract.

Y1 Corp. and Y2 filed a counterclaim against X Corp. claiming to pay the insurance amount.
Issues in this case are as follows:

1. Whether or not the Fire occurred due to the intentional act or gross negligence of the representative of Y1 Corp.

2. Whether or not Y1 Corp. made a false report concerning the loss

3. The amount of loss (especially the loss that Y1 Corp. incurred with regard to the inventory)

[Summary of Decision]
X1’s claim and Y1 Corp. and Y2’s counterclaim are partially upheld.
The judgment is referred to below.

Concerning the Issue 1

“Pursuant to the Agreement included in the Fire Insurance Contract, X Corp. shall pay the insurance amount for the loss incurred to the assets subject to the insurance by “fire” but shall not pay any insurance amount for the loss incurred by the intention or gross negligence of the policyholder or the insured, etc.
Pursuant to such provisions in the Agreement, Y1 Corp. and Y2, the insured, are required solely to assert and prove the objective facts that the Fire broke out and, as a result, incurred loss of assets subject to the insurance as facts constituting the claim.  Against such assertion, X Corp., the insurer, needs to assert and prove as a defense that the Fire was caused by the intentional act or gross negligence of Y1 Corp., Y2 or their related parties in order to become exempt from the obligation to pay the insurance amount to Y1 Corp. and Y2.”
“Based on the facts found, …we cannot assume that the Fire was intentionally caused by the representative of Y1 Corp.”
“The representative of Y1 Corp. left the Building without anybody for approximately 10 minutes while an oil stove was burning inside the Building, and recognized the risk associated with having piled up cardboard boxes collapsing on the stove.  Therefore, X Corp. claims that the Fire was caused by gross negligence of the representative of Y1 Corp.  …However, based on the various circumstances, we conclude that the representative of Y1 Corp. did not have gross negligence in leaving the building while the stove was burning.”
Concerning Issue 2

“X Corp. asserts the exemption from the obligation to pay the insurance amount based on Y1 Corp.’s false report (Article 26 Paragraphs 1 and 4 of the Agreement) indicating the defected inventories retained in the Building as valuable inventory damaged by the Fire with inflated value.”
“Article 26 Paragraphs 1 and 4 of the Agreement prescribe for an extremely important effect of the exemption from the obligation to pay the insurance amount.  Further, in light of the general sentiment of human beings trying to estimate the value of the damaged assets that he or she owns as high as possible, which we understand and accept, these Paragraphs should be construed limitedly.  Accordingly, a false description in the submitted documents and the recognition of the insured thereof are not enough to fall within “false indication” under the same Paragraphs. “False indication” should be limited to cases that are not permitted pursuant to the principle of good faith under the insurance contract, such as the person who reports having a spontaneous intention to acquire the insurance amount by fraud.”
“In this case, most of the inventories left undamaged were sealed with stickers for defected returned products.  On the other hand, despite such fact, a large amount of inventory in cardboard boxes actually exists and we cannot automatically determine that the entire inventory is worthless without any possibility of selling it.  Further, whether or not the inventory and cardboard boxes that burned in the Fire had the same stickers for defected returned products is unknown.  Moreover, we do not find any circumstances to suggest that Y1 Corp. forged evidence, etc.  
Based on the above and all the other circumstances that appeared in the trial, we cannot conclude that the report of loss was made by Y1 Corp. with a spontaneous intention to acquire the insurance amount by fraud and not permitted pursuant to the principle of good faith.  Accordingly, the report of loss made by Y1 Corp. does not fall within “false indication”.”
Concerning Issue 3

“We cannot assume that the entire inventory damaged by the Fire was worthless defected products.  Therefore, we understand that Y1 Corp. incurred a certain amount of loss due to the Fire.

In a case such as this case where movables were destroyed by fire, it is extremely difficult to calculate the amount of loss due to the nature of such loss.  Accordingly, we need to determine the appropriate amount of loss based on the entire import of the oral argument and the result of the examination of evidence pursuant to Article 248 of the Code of Civil Procedure.
In this case, Y1 Corp. does not own the inventory consigned to be retained and has no benefit to be insured in such inventory.  Further, approximately 80 percent of the inventory left undamaged had stickers for defected returned products on them.  Based on the various circumstances including the above, the amount of loss that Y1 Corp. incurred with regard to damaged inventory should be 8,800,000 Japanese Yen, the amount equivalent to approximately 20 percent of 43,889,440 Japanese Yen (the entire amount of loss that Y1 Corp. claims of 55,057,145 Japanese Yen by deducting 11,167,705 Japanese Yen, the amount of loss with regard to the inventory consigned to be retained as Y1 Corp. asserts). 
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